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NOTICE OF FILING

To:  ALL COUNSEL OF RECORD
(Service List Attached)

PLEASE TAKE NOTICE that on the 10th day of June, 20L&|ectronically
filed with the Office of the Clerk of the lllinois Pollution Control Board, @@mments
of Metropolitan Water Reclamation District of Greater Chicago on Proposed
Second Notice.

Dated: June 10, 2011.

METROPOLITAN WATER

RECLAMATION DISTRICT OF
GREATER CHICAGO

By: /g Fredric P. Andes

One of Its Attorneys

Fredric P. Andes

David T. Ballard

BARNES & THORNBURG LLP
One North Wacker Drive, Suite 4400
Chicago, lllinois 60606

(312) 357-1313
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PROOF OF SERVICE

The undersigned attorney certifies, under penalties of perjury pursuant to 735
ILCS 5/1-109, that | caused a copy of the foregoigjce of Filing andComments of
Metropolitan Water Reclamation District of Greater Chicago on Proposed Second
Notice, to be served via First Class Mail, postage prepaid, from One North Wacker
Drive, Chicago, lllinois, on the 10th day of June, 2011, upon the attorneys of record on
the attached Service List.

/s/ David T. Ballard

David T. Ballard
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SERVICE LIST

Richard J. Kissel
Roy M. Harsch

Drinker, Biddle, Gardner, Carton

191 North Wacker Drive
Suite 3700
Chicago, IL 60606-1698

Deborah J. Williams, Assistant Counsel
Stefanie N. Diers, Assistant Counsel

IEPA
Division of Legal Counsel

1021 North Grand Avenue East

P.O. Box 19276
Springfield, IL 62794-9276

Thomas W. Dimond

Ice Miller LLP

200 West Madison Street
Suite 3500

Chicago, IL 60606-3417

Robert VanGyseghem
City of Geneva

1800 South Street
Geneva, IL 60134-2203

Matthew J. Dunn, Chief
Office of the Attorney General
Environmental Bureau North
Suite 1800

69 West Washington Street
Chicago, IL 60602

Andrew Armstrong
Environmental Counsel
Environmental Division

69 West Washington Street
Suite 1800

Chicago, IL 60602

Bernard Sawyer
Thomas Granato

Claire A. Manning

Brown, Hay & Stephens LLP

700 First Mercantile Bank Building
205 South Fifth Street

P.O. Box 2459

Springfield, IL 62705-2459

Katherine D. Hodge
Monica T. Rios

Matthew C. Read

Hodge Dwyer & Driver
3150 Roland Avenue

P.O. Box 5776
Springfield, IL 62705-5776

Jerry Paulsen

Cindy Skrukrud

McHenry County Defenders
132 Cass Street
Woodstock, IL 60098

Lisa Frede

Chemical Industry Council of Illinois
1400 East Touhy Avenue

Suite 100

Des Plaines, IL 60019-3338

James L. Daugherty, District Manager
Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights, IL 60411

Tracy Elzemeyer, General Counsel
American Water Company Central Region
727 Craig Road

St. Louis, MO 63141

Frederick D. Keady, P.E., President
Vermilion Coal Company
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Metropolitan Water Reclamation District 1979 Johns Drive

6001 West Pershing Road
Cicero, IL 60804-4112

Keith I. Harley

Elizabeth Schenkier
Chicago Legal Clinic, Inc.
205 West Monroe Street
4th Floor

Chicago, IL 60606

W.C. Blanton

Husch Blackwell Sanders LLP
4801 Main Street

Suite 1000

Kansas City, MO 64112

Traci Barkley

Prarie Rivers Networks
1902 Fox Drive

Suite 6

Champaign, IL 61820

James Huff, Vice President
Huff & Huff, Inc.

915 Harger Road

Suite 330

Oak Brook, IL 60523

Joe Deal

City of Chicago - Mayor's Office of

Intergovernmental Affairs
121 North LaSalle Street
City Hall - Room 509
Chicago, IL 60602
Irwin Polls

Ecological Monitoring and Assessment

3206 Maple Leaf Drive
Glenview, IL 60025

Marc Miller, Senior Policy Advisor
Jamie S. Caston, Policy Advisor
Office of Lt. Governor Pat Quinn

Room 414 State House
Springfield, IL 62706

Glenview, IL 60025

James E. Eggen

Director of Public Works & Utilities

City of Joliet, Department of Public
Works & Utilities

921 East Washington Street

Joliet, IL 60431

Ann Alexander, Sr. Attorney
Natural Resources Defense Council
2 North Riverside Plaza

Floor 23

Chicago, IL 60606

Beth Steinhorn
2021 Timberbrook
Springfield, IL 62702

Dr. Thomas J. Murphy
DePaul University

2325 North Clifton Street
Chicago, IL 60614

Vicky McKinley

Evanston Environment Board
223 Grey Avenue

Evanston, IL 60202

Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive
Springfield, IL 62711

Bob Carter

Bloomington Normal Water
Reclamation District

P.O. Box 3307

Bloomington, IL 61702-3307
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Albert Ettinger, Senior Staff Attorney

Jessica Dexter

Environmental Law & Policy Center

35 East Wacker Drive
Suite 1300
Chicago, IL 60601

Tom Muth

Fox Metro Water Reclamation District

682 State, Route 31
Oswego, IL 60543

Jack Darin

Sierra Club

lllinois Chapter

70 East Lake Street
Suite 1500

Chicago, IL 60601-7447

Marie Tipsord, Hearing Officer
John Therriault, Assistant Clerk
Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, IL 60601

Stacy Meyers-Glen
Openlands

25 East Washington
Suite 1650

Chicago, lllinois 60602

Jeffrey C. Fort
Ariel J. Tesher

Sonnenschein Nath & Rosenthal LLP

233 South Wacker Drive
Suite 7800
Chicago, IL 60606-6404

Kay Anderson

American Bottoms RWTF
One American Bottoms Road
Sauget, IL 62201

Kristy A. N. Bulleit
Brent Fewell

Hunton & Williams LLC
1900 K Street, NW
Washington, DC 20006

Lyman C. Welch

Manager, Water Quality Programs
Alliance for the Great Lakes

17 North State Street

Suite 1390

Chicago, IL 60602

Mark Schultz

Regional Environmental Coordinator

Navy Facilities and Engineering Command
201 Decatur Avenue

Building 1A

Great Lakes, IL 60088-2801

Susan M. Franzetti
Nijman Franzetti LLP
10 South LaSalle Street
Suite 3600

Chicago, IL 60603
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BEFORE THE ILLINOISPOLLUTION CONTROL BOARD
IN THE MATTER OF:

R08-9
(Rulemaking - Water)

|
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE )
CHICAGO AREA WATERWAY )
SYSTEM AND THE LOWER DES )  Subdocket A
PLAINES RIVER: PROPOSED )

AMENDMENTS TO 35 Ill. Adm. Code )

Parts 301, 302, 303 and 304

COMMENTSOF METROPOLITAN WATER RECLAMATION DISTRICT OF
GREATER CHICAGO ON PROPOSED SECOND NOTICE

The Metropolitan Water Reclamation District of Greater Chicago (the “District”),
pursuant to 35 lll. Adm. Code 101.522, and through its counsel, hereby submits the
following comments on the Pollution Control Board’s Proposed June 2, 2011 Second
Notice in Subdocket A.

1. On June 2, 2011, the Board issued a Proposed Second Notice in this
Subdocket, and specified that comments on the Notice will only be allowed until 4:30
p.m. on June 10, 2011.

2. In the Proposed Second Notice, the Board explains the unique procedural
posture of this Subdocket, and the need to take action quickly, before the one-year period
for adoption of a final decision expires. The District understands that concern. However,
the District believes that the Board’s proposed schedule, which allows the District and
other parties only 8 days to review and respond to the Proposed Second Notice, is not fair
or appropriate given the extensive and complex issues that need to be addressed.

3. The Proposed Second Notice reflects a fundamental change from the

Board'’s First Notice in this matter. For most of the segments in the Chicago Area
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Waterways System, the Board has changed the use designation from Incidental Contact
Recreation to Primary Contact Recreation. For obvious reasons, that change will make
an enormous difference in the potential regulatory obligations that are eventually
imposed on the District, and probably on other parties as well.

4, Under the Incidental Contact Recreation designation that was proposed by
lllinois EPA and adopted in the Board’s First Notice (and which no party objected to),
any water quality standards adopted would have been based on secondary contact (i.e,
kayaking and canoeing). There are currently no secondary contact criteria that are
recommended by U.S. EPA, and the District’s testimony in this matter has shown that
there is currently no scientific basis to establish those criteria based on a connection
between bacteria levels in the CAWS and risks of iliness from secondary contact
recreation. Any such criteria would have to be developed by lllinois EPA, after gathering
adequate scientific information, and then adopted through the standard Board rulemaking
process.

5. That process is entirely different than the process that will likely take
place if the Board adopts Primary Contact Recreation uses. U.S. EPA has adopted
recommended primary contact water quality criteria. It is highly possible that Illinois
EPA would propose those criteria for adoption by the Board. Those criteria are quite
stringent, especially within the context of a highly-modified urban waterway system,
such as the CAWS. In addition, US EPA is currently reevaluating those criteria; new
criteria will be issued in October 2012, and may be even more stringent than the current
criteria. No evidence has been presented in this rulemaking as to whether the primary

contact use is actually attainable in the CAWS, other than anecdotal information as to
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swimming or tubing in specific locations. Further, no evidence has been presented as to
the costs of complying with that primary contact use and the water quality criteria that
would be based on those uses.

6. As to the need for the Board to go through that rulemaking process to
establish primary contact criteria, US EPA’s comments on the Proposed Second Notice,
filed on June 8, 2011, and lllinois EPA’s filing in this Subdocket on June 9, 2011 appear
to claim that the Board does not need to have that rulemaking. That claim is simply not
correct. US EPA and lllinois EPA indicate that the Board should “clarify” that the
existing bacterial criteria for “primary contact recreation” in the Board'’s regulations will
now apply automatically to the waters that are designated for the Primary Contact
Recreation use in the Proposed Second Notice. That is just not the case. The criteria that
US EPA and lllinois EPA refer to (in 35 IAC 302.209) apply only to General Use waters.
The Primary Contact Recreation waters will not be General Use waters, so the General
Use criteria will not apply to them. Instead, there will need to be a Board rulemaking that
addresses what criteria are proper to apply to these and other CAWS waters. It has
always been clear in this rulemaking that that would happen. The Board states in the
Proposed Second Notice (at page 26) that water quality standards for the CAWS waters
would be established in Subdocket B. US EPA, in fact, agreed with that principle in its
May 11, 2011 letter to lllinois EPA (PC #584), which stated that lllinois must adopt “new
or revised designated uses that provide for recreation in and on the water, and the criteria
necessary to protect such uses.” As to the new criteria, US EPA even provides advice as
to how those standards should be developed — “Such criteria should be based on EPA’s

1986 Ambient Water Quality for Bacteria, which EPA developed in accordance with
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Section 304(a) of the CWA, the 304(a) guidance modified to reflect site-specific
conditions, or other scientifically defensible methods.” The decisionmaking process to
set those criteria, which has not yet begun, must be accomplished through a Board
rulemaking.

7. The costs to meet those new levels would likely be significantly higher
than for the secondary contact uses that were included in the Board’s First Notice, and the
costs would not be only for the District’s treatment plants. In order to meet those uses
and criteria, other sources would also likely have to be controlled, including all of the
combined sewer overflow (CSO) discharge points to the CAWS (only some of which are
controlled by the District), and other wet-weather sources, including municipal separate
storm sewer systems (MS4s) that are owned and operated by other municipal agencies in
the area’ The additional costs to control those other sources to meet a primary contact
use could be higher than the separate costs that the District would have to incur for
treatment at its plants, and the combined costs could raise significant issues of economic
attainability for the District and for its residential taxpayers and business ratepayers.

8. The District has been carefully considering the issues raised by
Subdockets A and B of this proceeding. As a result, the District's Board of
Commissioners, on June 7, 2011, adopted a new policy under which the District will
install and operate disinfection equipment at the Northside and Calumet plants, which are

located on waters that would be designated for the Primary Contact Recreation use in the

! The Board's indication in the Proposed Second Notice (at page 32) that the primary contact uses are
attainable once the District is disinfecting at its plants and has completely implemented its Tunnel and
Reservoir Plan (TARP) has no basis in the record, and the District believes that that is not the case. Other
sources, such as MS4s and any CSOs that remain after TARP implementation, would still have to be
addressed. In addition, the final stage of TARP is not expected to be completed until 2029, which leaves
open the question of whether CSOs and other sources will need to be addressed in the interim.
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Proposed Second Notice. Under the resolution adopted on June 7, the District will hold a
series of public meetings concerning these actions, to inform and hear from affected
residents and businesses. The District also intends to engage in discussions with US
EPA, lllinois EPA and other stakeholders regarding its future plans.

9. It is expected that these discussions and meetings will address issues
regarding implementation of the Primary Contact Recreation designations in addition to
the plans to disinfect at the Northside and Calumet plants. It is also expected that these
discussions and meetings will address issues regarding other segments in the Chicago
Area Waterways System and the District’s Stickney facility, which is located on the
Chicago Sanitary and Ship Canal. Therefore, the District requests that the Pollution
Control Board not issue any First Notice in Subdocket B concerning disinfection
requirements, which would directly affect the Stickney facility, until those discussions
and meetings are held and a status report is provided to the Board. We would propose to

file that status report within 60 days.

Dated: June 10, 2011

METROPOLITAN WATER
RECLAMATION DISTRICT OF
GREATER CHICAGO

By: /g Fredric P. Andes
One of Its Attorneys

Fredric P. Andes

David T. Ballard

BARNES & THORNBURG LLP
One North Wacker Drive

Suite 4400

Chicago, lllinois 60606

(312) 357-1313





